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November 1, 1999

Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Re: Ex Parte submission
North American Num»ering Administrator
CC Docket 92-237 /
NSDFileNo.98-151

Dear Ms. Salas:

Sincerel~

~V
ohn E. Logan

On November 1, 1999, Dr. H.G. Miller, Vice President, Mitretek Systems and I met with
Ms. Linda Kinney, Legal Advisor to Commissioner Ness, regarding the above matter. During the
meeting, we discussed a letter prepared by Professor Lynn A. Stout, which was filed on
September 7, 1999, and a document prepared by Mitretek, which was file~ October 29,1999.
The necessary copies are enclosed. V'" .
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September 3, 1999

Ms. Magalie Roman Salas
Secretary. Federal Communications Commission
445 12· St., SW
Washington, DC 20554

R.e: Comments in Response to Public Notice DA 99-1647.
In 1MMatter ofRequest 01LoclcheedMartin CorporatIon et aI.,
CC Docket 92-237
NSD Fne No. 98-151 :r

Dear Ms. Salas:

Please find enclosed for filing in the above dockets IIIoriPW aDd four copies of
Comments in response to Public Notice DA 99-1647 iuuecl Auaust 17, 1999. Also enclosed is a
list oftbose individuals at the Commission who were provided with • copy ofthe Comments.

:t.~..-.
Lynn A. Stout
Professor ofLaw
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CommeDU orLy•• A. Stout
Prorasor ofLaw

Geol'letow. Ualvenlty Law Ceater

Before tile Fedenl CommuDiatioa. Commlllio., CommoD Carrier Sanaa
Scptelllber 3, 1999

Re: Request ofLockheecl Martin ComoratiOD and Warbur& Pjncus" Co, for R.eyjew ofthe
Ipnd't;r ofLgskbmd Martin Communications Ipdllmy Seryjc:es Business from Lockheed
Martin Corpnptjon to an Affiliate ofWarbuz:&. Pincus" Co, ecc Docket No, 22-237. NSD File
No, 91-1 SI} <Response to Public Notice DA 99-1647, Aupst 17. 1999),

Introduction

My name is Lynn A. Stout. I am a Profi:ssor ofLaw at the Georgetown University Law
Center~ where I teach securities regulation and Corporate law (see attached curriCulum 11ilae). I
have been retained by Mitretek Systems to examine the August 16, 1999, Amended Request for
Expeditious Review oltbe Transfer oftile Lockheed Martin Communications Industry Services
Business (the Amended Request), and the August 26, 1999, Supplemental AmeDded Request for
Expeditious Review oftile Transfer oftile Lockheed Martin CommuuicatioDs Industry Services
BusiDeSS (the Supplemental Amended Request), In particular, I have been asked to analyze the
proposed corporate structure ofNeuStar, Inc. (NeuStaI'), and especially whether the NeuStar
board ofdirectors BDd the trustees oftile proposed NcuStar voting tnJst would be neutral and
independent ofWill'burg Pincus & Co. and its affiliates (WlII'burg Pincus).

I conclude that neither the NeuStar board ofdirectors nor the NeuStar voting trust would
be neutral and independent ofWarbmg Pincus. .

My analysis is based on the facts described in the AmeDded Request and attached
Exhibits A and B, as modified by the Supplemental Amended Request and its attached Exhibit
A. These documents describe the proposed restructuriDg ofLockheecl Martin's Communications
Industry Services (CIS), which currently serves as the North American NwnberiDa Plan
Administrator (NANPA) and the Local Number Portability AdmiDistrator(LNPA), 80 the new
corporate entity NeuStar, Inc. Amajority ofthe stock ofNeuStarwould be beneficially owned
by Warburg. Pincus Equity Partners, L.P. ("WPEP") arid controlled by a voting trust.

The Amended Request stales that this proposed structure "would ensure the continued
neutrality 0 f CIS" and "eliminates any possibility that Warburg Pincus could use its ultimate
ownership interest in the NANPA, through WPEP, to advantage other telecommunications
investments" (Amended Request at pages 1-2), 'These conclusions 8Je incorrect.
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In order fOr NeuStar to be deemed independent ofWarblD'g PiDcus, at a minimum
NeuStar would ha~ to be structured so that an absolute majority ofNeuStar's current board of
directors, and an absolute majority ofall successor NeuStar boards. wouJd be independent. To
be independent, it is not enough that such dim:tors have DO fiuniIial or business ties to Warburg

. Pincus. Warburg Pincus must also give up control OWl' who serves as an independent director.
This is difficuh to arrange given that Warburg Pincus would own an absolute majority of

_ NeuStar's voting shares. Although it is possible for Warburg Pincus to cede voting comml over
its shares to an independent voting trust, in order for the trust to be tmly iDdependem: Warburg
Pincus must again give up control over who serves u an iDdepeadent trustee and bow trustees
are compensated. For reasons noted below, the proposed rest:ruc:turins described in the Amended
Request docs not meet these standards. and DOne oftbe chaDges proposed in the Supplemental
Amended Request remedy this fundamental flaw. Thus Warburg Pincus would continue to be
able to influence and control both 'a majority orthc voting shares ofNeuStar, aDd a majority of
the NeuStar board ofdirectors. Moreover, even ifthis were not so, the directors and trustees
would have no obligation Wlder corporate and tnJst law to protect NeuStar's neutrality in
numbering administration.

1. Warburg Pincus Can Control the NeuStar Shares Held in Trust.

The Amended Request and Supplemental Amended Request state that Sgo~ofthc shares
ofNeuStar would be controUed by an "ind~t" voting trust. Hc?~, the Tmst
Agreement described in the Amended Request and in Exhibit B does not create an independent
trust.

In order for the trust to be indcpcndcnt &om Warburg Pincus, two essential criteria must
be met. First, after the initial trustees are appoiDted, Wuburg PiDcus must cede power toremove
them or to determine their successors in the event ofremovaI. resignation. expiration ofterm, or
death. The proposed trust fails to meet this standard for lit least three leSSOns: (a) a simple
majority oftbe NeuStar board ofdirecton can remove a trustee without cause and at any time,
and Warburg Pincus can control the NeuStar board ofdirectors (see Section U, below); (b)
successor tnlStecs are selected by the vote ofa simple majority ofthe NeuStar board, and again
Warburg Pincus can control the board; and (c) according to the Trust Agreement, DO trustee can
be selected without the approval ofa represen1ative ofWarbuig Pincus, giviDg Warburg Pincus
veto power over the selection oftrustees.

The second essential criterion that must be met Cor the trust to qualify as independent
from Warburg Pincus is that Warburg Pincus must be unable to influence the level of
compensation received by the trustees. The proposed trust docs not meet this standard because
the Trust Agreement is silent as to trustee compensation. Thus, the Trust Agreement docs not
preclude the NeuStar board ofdirectors from detennining whether and to what extent the trustees
will be compensated. Because Warburg Pincus can control the NeuStar board, Warburg Pincus .
can control the trustees' compensation.

The trust described in the Amended Request BDd Supplcmcnta1 Amended Rcquest thus
fails to meet either of the two fundamental requirements for indcpeDdenee from Warburg Pincus
and its affiliates. Warburg Pincus can control both who SCI"YeS as a tnlStee, and how much
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compensation the trustees receive. The trustees accordingly are not iDdependent ofWarburg
Pincus.

II. Warba... Piaetla Ca. Control tbe NeuStar Board ofDin:cton.

The AmeDded Request and Supplemental Request state that NeuStar would have a five­
member board ofdirectors, oonsistins of. NeuStar's ChiefExecutive Officer (CEO), who would
serve as Chairman; up to two direct representatives of Warbm'g PiDcus; aDd t\\V "iDdependenI"
directors.

This proposed structure allows Warburg Pincus to control the NeuStar board. In order to
be independent ofWarburg Pincus, the proposed board would have to be str1Jctured so that
independent directors made up a clear majority - a minimum oftbree 0111 of:6ve - ofboth the
initial board, and all successor boards. Moreover, directors are only independent ofWarburg
Pincus if Warburg Pincus cannot exercise control over their selectiolL Tbe proposed board
described in the Amended Request filils to meet these standards for a variety ofreasons.

First, the Amended Request states that Warburg Pincus win haw up to two direct
representatives on the NeuStar board. and that no "independent" trustee or "independent"
director can be elected without the approval ofone ofthese representatives. This IIl'I'IIDgeIIle
gives Warburg Pincus veto power over all board decisiom regarding these fundamemal matters.

~ . . .

Second, the Amended Request states that the CEO ofNeuStar wiD serve as Cbairman of
the NeuStar board. There is Do provision requiring tho CEO/ChairrMn to be iDdependeat of
Warburg Pincus. Indeed, the first proposed Chairman. Jeffrey Ganek, is a Warburg Pincus
nominee. Thus Warburg Pincus would initially control a majority oftho NeuStar board of
directors. Although the Amended Request does not describe bow fiJture NeuStar CEOs will be
selected, if NeuStar follows the standard practice ofselecting officers by wte ofa majority of
the board~ Warburg Pincus could perpetuate its control ofa majority olthe board.

Third, although the Amended Request states that the NeuStar board would include two
"independent" directors, the facts given in the Amended Request and Supplemental AmeDded
Request do not support that claim that these two directors would be independent. Most
significantly, the independent directors could only be elected by a majority vote oftile NeuStar
board, including the affirmative vote ofat least one Warburg Pincus represcntatiw. Thus (IS in
the case ofthe trustees), Warburg Pincus would exercise control over who serves as
"independent" directors.

The net result is that Warburg Pincus could enjoy control and influence over a majorityt
and possibly all, oftbe members ofthe NeuStar board. The NeuStarboardofdirectors
accordingly would not be independent ofWarburg Pincus.

-_._- _.
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RI. Otber SoUI"Cft or Warb.rc Piue., luftu_ee aud Control over NeaStar

In addition to the factors DOted above, the Amended Request describes a number oCother
characteristics ofthe proposed corporate restructuring that would conlnOute to WmburB Pincus'

". -ability to influence and control NeuStar.

F~ the initial "iDdepcmdcnt" members ofthc NeuStar board will be chosen by
NeuStar's CEO and ChairmaD. Jaftiey Ganck. Mr. Oanek is a Warburg Pincus nominee..

Second. all successor "independent" directors must be DOminated by the Chairman oftbe
NeuStar Board, who again need not be independent.

Third, my NeuStar director. including my "independent" director, can be removed by the
vote ofthrec-quarters ofNeuSter's &hares including shares in the voting trust which Warburg
Pincus can control (see Section I, above).

Fourth. the trustees oCtile proposed voting trust will not have control over the shares in
the tNSt with reprd to "fimdamcntal" corporate changes such as mergers and colllOlidatioas, the
issuance ofnew shares, significant acquisitions, and the incurring ofmaterial indebtedness.

Fifth, the Amended Request does not ~vide evidence that ~~tar'sArticles of
Incorporation, and/or corporate bylaws, carinot be amended to increase the size oftbe NeuStar
board and so dilute the power ofNeuStar's "independent" directors.

IV. Fiduciary Dud. Do Not Require NeuStar's Direeton ••d Tralteea To Seek
Neutrality i. Numbering Adlninlstratioa

The discussion above focuses on whether the proposed corporate restructuring would
effectively insulate NeuStar &om the influence a,nd control ofWarburg PiDcus. I conclude that it
would not, and that fimdameDtal aspects ofNeuStar's proposed board ofdirectors IIDd wtiDg
trust preclude these entities &om being deemed independent ofWarburg Pincus. Even ifthis
were not so, however, it is important to note that indepeDdeut NeuStar directors BDd vodDg
trustees would remain ~e to favor tho economic interests ofWarburg Pincus over the general
public's interest in the neutrality oCtile NANPA.

The Amended Request suggests otherwise when it states that "he trustees will have a
fiduciary duty to aU the beneficiaries ofthe trust, so their only incentive is to eusure the ongoing
success and neutrality ofNcuStar." (Amended Request at 9). This statement is DDt colTeCt.
Under the terms ofthe proposed corporate restructuring and trust, NeuStar's directors and
trustees do not owe fiduciary duties to the general public. Rather, they would owe fiduciary
duties primarily to NueStar's shareholders, including Warbw'g Pincus. NeuStar's directors and
trustees accordingly would be under no obligation to ensure NeuStar's neutraJity in numbering
plan administration. Nor would the directors and trustees be precluded from favoring a
particular beneficiaryt such as Warburg Pincus, over other beneficiaries where this can be done
without atTtrrnatively harming the other beneficiaries.



Conclusion

For the reasons stilted above I conclude that the proposed newcorporate entity, NemStar
-Tnc.• would not be iDdepeadeDt fiom Warburg Pincus and its affiliates. To the coDlraly, Wmburg

Pincus would retain significam ability to iDfIueDce 8Dd coDtrol NeuStar. Moreover. even iftbis
were not so NeuStar could not be assumed to be neutral in numbering administratioa.

Respectfully submitted,

;;t~
LynnA Stout
Professor ofLaw
Georgetown University Law Center
600 New Jersey Avenue, NW
Washington, D.C. 20001
202.662.9104
September 3 1999
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Warburg Pincus & Co. (1)

Private Equity Business

100 Portfolio Companies, $6 Billion

$5 Billion Available for Investment

IN ~LUI~ING

Covad 2)

27.8 % CtM1er~l1ip

2 MembE s on ~ar of 0 rectors

Kressel ahd La ~dy

19.9% Credit Suisse

It-- Ownership Interest in

Warburg, Pincus Private

Equity Business

~ Credit Suisse

Warburg Pincus Asset Management

!
Warbu 9 P nCLJS Capital Appreciation Fund (7)

Airtouch Comm nicat ons, Inc. 93,000 shares
AT&T Cor). - Li pery ~ edia-A 335,500 shares

Bell Atlan c Cor p. 84,700 shares
MCI Wort com, Inc. 152,600 shares
Mediaone Grou ,Inc. 425,000 shares

Nextel Co nmur catio lS, Inc. Class A 112,400 shares

Primus (3)

13.5% Owners ip (4)

1 of 5 Member of B:lard ~f Directors

NTL Telecomml nic~ tions (5)

6% Ownership

Global Telesystems proup (Espirit) (6)

<5% Ownership

9.9% NeuStar
54% NeuStar Interes~ via NeuStar Voting Trust

NeuStar
5 Member Board of Directors

Warburg P nCLJ s Balanced Fund (8)

Bell Atlantic Cor 0.9,000 shares

BellSouth Corp. 2,OOC shares
Globalstar Tele< omm mications, LTD. 5,000 shares

MCI WortdCom, Inc. ,800 shares

Mediaone Grou ,Inc. 2,900 shares
Nextel Commur catio lS, Inc. Class A 6,000 shares

SBC Communic :ltiom , Inc. 4,400 shares
US West, Inc. 00 st ares

Warburg PincLJ s Global Telecommunications Fund (9)

Airtouch Communicat ons, Inc. 1,1016 shares

AT&T Corp. 1572 sha es

MCI WorldCom, Inc. ,895 shares

MediaOne Group, Inc 1042 shares
SBC Communicatiom , In. 2,421 shares
Sprint 521 shares
Sprint PCS 2,008 sha es

Warburg Pincus Growth & Income Fund (10)

Ameritech Corp. 185,600 shares
Bell Atlantic Corp. 268,640 shares
SBC Communications 154,100 shares



(1) Request for Expeditious Review of the Transfer of the Lockheed Martin Communication Industry Services Business, December 21, 1998 at 4.

(2) Form 42484 filed with the SEC on June 21, 1999 <YNNI.sec.gov>.

(3) Form 1D-K for Primus Telecommunication's Group Inc. filed on March 31, 1999. "In the United States, which is the most competitive and among the
most deregulated long distance markets in the world, competitionis based upon pricing, customer service, network quality, and the ability to provide
value-added services. AT&T is the largest supplierof long distance services, with MCI WorldCom and Sprint being the next largest providers. In the
future, under the provisions of recently enacted federal legislation, the Company anticipates that it will also compete with Regional Bell Operating
Companies ("RBOCs"), Local Exchange Carriers ("LECs") and Internet Service Providers ("ISPs") in providing domestic and international long
distance services." <www.sec.gov>.

(4) Form 424B1 filed with the SEC OCtober 13,1999 <YNNI.sec.gov>.

(5) Request for Expeditious Review of the Transfer of the Lockheed Martin Communication Industry Services Business, December 21, 1998 at 16-17.

(6) Id. at 15.

(7) Semi Annual Report for month ending April 30, 1999 <YNNI.warburg.com>.

(8) Semi Annual Report for month ending April 30, 1999 <YNNI.warburg.com>.

(9) Annual Report for month ending February 28, 1999 <WNW.warburg.com>.

(10) Semi Annual Report for month ending April 30, 1999 <YNNI.warburg.com>.
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